STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,491
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
finding himineligible for Medicaid until he neets a certain
applied incone, or nedical expense "spend-down", anmount. The
issue is whether the Departnent correctly credited all the
petitioner's anticipated nedical expenses in calculating the
anount of his spend-down. The essential facts are not in

di sput e.

FI NDI NGS OF FACT

1. The petitioner lives alone and is disabled.
Presently, his incone, from Social Security, is $816 a nonth.

2. The petitioner's last six-nmonth eligibility period
for Medicaid expired on Decenber 31, 2001. On Decenber 1,
2001, the Departnent conducted a review of his case to
determne his eligibility for the six-nonth period January 1,
2002 t hrough June 30, 2002. In making this determ nation the

Departnent considered the petitioner's anticipated inconme for
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the period (the anobunt of which is not in dispute), applied
all income disregards for which the petitioner was eligiblel
and conpared the net six-nonth inconme amount with the
"protected incone level" for a one-person Medicaid group (also
not in dispute, see WA M § MO02).

3. Based on the above cal cul ati ons the Departnent
initially determ ned that the petitioner's net incone exceeded
his protected incone |evel by $483 for the January through
June 2002 eligibility period. Accordingly, on Decenber 19,
2001, the Departnent sent the petitioner a notice informng
hi mthat he would be ineligible for Medicaid as of January 1,
2002 until he incurred nedical expenses (i.e., a spend-down)
of $483.

4. Following this initial decision the Departnent
further reviewed the case on Decenber 27, 2001 based on
additional information provided by the petitioner. At that
time the Departnent allowed the petitioner to deduct al
predi ctabl e and verifiabl e out-of-pocket (i.e., not Mdicaid-
covered) nedi cal expenses that he was expecting to incur
during the com ng six-nmonth period. Inasnmuch as the

petitioner regularly incurs costs for over-the-counter

! There is no dispute that the petitioner only qualifies for a $20-a-nonth
standard deduction (see WA M § M43.1).
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medi cations that are not covered by Medicaid, the Departnent
agreed to calculate this anticipated cost by averaging the
costs of these nedications over a previous period of tinme for
whi ch the petitioner was able to docunent his expenses.

5. The period of time for which the petitioner submtted
his recei pts was August through Cctober 2001. Based on his
expenses for over-the-counter nedications during this (three-
mont h) period the Departnent cal cul ated an average nonthly
expense, which it multiplied by six to obtain the petitioner's
anti ci pated expenses for these itens over the six-nmonth period
that was to commence January 1, 2002. The Departnent then
subtracted this amount fromthe petitioner's initial spend-
down ($483, see supra) to arrive at a new spend-down anmount of
$180. The petitioner, confused by the Departnment's
cal cul ations and believing his spend-down to be too high,
requested a fair hearing.

6. At a hearing held on January 24, 2002, the Depart nent
agreed to redeterm ne the petitioner's spend-down based on a
nmont hl y average of his expenses for over-the-counter
medi cati ons that included Novenber and Decenber 2001 in
addition to the nonths of August through Cctober 2001. At
that time the Departnent explained that it would al so deduct

the petitioner's copaynents for doctor's visits, but (unlike
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over-the-counter nedications) only as these expenses were
actual ly i ncurred—nAot averaged in advance. The matter was
continued to see if the petitioner agreed with these
recal cul ati ons.

7. Anot her hearing was held on February 21, 2002.
Unfortunately, the nonths of Novenber and Decenber 2001 had
brought down the petitioner's nonthly average for over-the-
counter nedications and had resulted in a slight increase in
hi s spend-down. However, the Departnent had reduced the
spend-down by allowing all the petitioner's copaynent expenses
i ncurred since January 1, 2002. The hearing was again
continued to allow the petitioner to conpare his current
expenses for over-the-counter nedications with the average
that had been determ ned based on his expenses from August
t hrough Decenber 2001. Thus the petitioner could determ ne
whet her it would be in his interest to al so deduct these
expenses as incurred (like his copaynents) rather than in
advance based on an average determ ned by previous-nonths
expenses.

8. A hearing was reconvened on March 19, 2002. The
petitioner had not yet deci ded whether he w shed the
Departnent to deduct his expenses for over-the-counter

medi cations as incurred, but the Departnent infornmed himthat
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he could still make that election. The petitioner's |ingering
gri evance, however, was his belief that his spend-down was
still higher than it had been during previous six-nonth
periods. The Departnment explained that in the past it had
erroneously deducted the petitioner's copaynents in advance
based on a nonthly average determ ned by past expenses (like
it was now doing for over-the-counter nedications). The
Depart ment mai ntai ned that under the regul ations the
petitioner's expenses for copaynents were not regular and
predi ctabl e enough to accurately predict themin advance.
Thus, it would only deduct these expenses as incurred by the
petitioner during the current six-nonth eligibility period.

9. The petitioner does not maintain that the Departnent
has failed to deduct any particul ar out-of-pocket expense that
he has incurred. He also does not dispute that the Departnent
is using the correct protected inconme |evel for a one-person

Medi cai d unit.

ORDER

The Departnent's decision is affirned.
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REASONS

There is no question that the procedures used in
determining financial eligibility for Medicaid are all but
i nconprehensible to the uninitiated. The process is further
conplicated for any individual when, as here, the Departnent
(due to an admtted error) changes the way it treats
deductions fromone eligibility period to the next. In this
case, however, over the course of three separate hearings the
Department has denonstrated that it has correctly cal cul ated
the petitioner's incone and out-of - pocket nedi cal expenses in
determ ning his spend-down. The only issue actually in
di spute is whether the petitioner is allowed to deduct his
expenses for copaynents for doctor visits in advance of his
actually incurring them

In this regard the Departnent maintains that expenses for
doctor visits are not predictable enough to calculate in
advance. This appears to be borne out by the regul ations.
WA M 8§ MA23.21 includes the follow ng provisions:

Predi ct abl e expenses

In general, an expense is incurred on the date liability
for the expense begins. Only four types of predictable
medi cal expenses may be deducted before they are
incurred, if it can be reasonably assuned that the
expense will continue during the accounting peri od:

- heal th insurance prem uns (M31);
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- medi cal | y necessary over-the-counter drugs and
supplies (M432.2).
- ongoi ng, noncovered personal care services
(ma32.3); and
- assistive conmunity care services provided to
residents in a level |11l residential care hone
either not enrolled as a Medicaid provider or
wi th adm ssion agreenents specifying the
resident's financial status as private pay
(M432. 4).
Al t hough over-the-counter nedications are specifically
i ncluded in the above regulation, clearly doctor visits are
not. It nust be concluded that the Departnent’'s decision in
this matter to only deduct the petitioner's expenses for
copaynents for doctor's visits as they are incurred, rather
than i n advance based on a projected average, is in accord
with the above regulation. Thus, the board is bound by law to
affirm 3 V.S.A 8 3091(d), Fair Hearing Rule No. 17.

HHH



